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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent

for any other case. Unless otherw se indicated, subsequent
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section references are to the Internal Revenue Code, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
Respondent issued a notice of determ nation dated May 4,
2006, denying petitioner’s request for innocent spouse relief
fromjoint and several liability for 1992, 1995, 1998, and 1999,
whi ch as of April 17, 2007, had remaining bal ances due of $7, 038,
$1,914, $4,882, and $5, 965, respectively, for a total of $19, 799.
The issue for decision is whether petitioner is entitled to
i nnocent spouse relief for any or all of the years at issue.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulations of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in
California when she filed her petition.

Petitioner married Frank Martinez in 1971 when they were
both young, and they remained | oving partners until his death 30
years later on April 2, 2001, at age 47. M. Mrtinez died after
struggling since 1985 with worseni ng pancreatic probl ens, which
conpounded qui ckly with diabetes and then diabetes Il. Later,
doctors discovered a hole in his colon. These deteriorating
conditions required frequent doctor’s care, hospital stays, many
operations, renoval of two-thirds of his colon, four shots per
day of insulin, and spending every night at home punping fluids

out of his body. Petitioner nursed himat hone. The nedi cal
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probl ens remai ned unanswer abl e, and despite everyone's efforts,
M. Martinez died, as noted above, on April 2, 2001.1

M. Martinez started out serving in the US. Ar Force for 8
years. After an honorabl e discharge he eventually secured a job
as a tel ephone service representative for Pacific Bell, a
t el ephone conpany. He worked there from 1981 until July 28,

1995, when he had to stop working because of his declining
heal t h.

Petitioner has 13 years of education. She at first stayed
at hone as a housewife raising their two children, and then she
worked in different jobs: Marketing, graphic artist, and | ater
as a secretary for Ingersoll Dresser Punp Co., which was her
enpl oyer during the years at issue.

The Martinezes’ financial arrangenent was that their bank
account was in petitioner’s nanme, but M. Mrtinez deci ded which
bills to pay and when to pay them The record is not clear as to
whet her M. Martinez had signatory authority over the account.
Petitioner did not review the nonthly bank statenents, did not
bal ance t he checkbook, and did not pick up or open the mail

Regarding their tax returns, M. Mrtinez would show her a

! The death certificate shows that his i medi ate causes of
death were cardiorespiratory arrest and a ruptured aortic
aneurysm wth contributing factors of diabetes nellitus and
renal insufficiency.
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prelimnary draft, then had her sign a blank original so that he
could conplete and nail the return.

Before the years at issue the Martinezes had a bal ance due
for their Federal inconme tax for 1988, 3 years after the nedica
probl ens began. The Internal Revenue Service (IRS) collected the
unpai d bal ance by neans of a levy in 1994. At trial petitioner
acknow edged that she was aware of the 1994 |evy, but thought
that M. Martinez went back to paying the balance due on the
income tax returns that they filed afterwards.

The couple’s tax problens began in earnest in 1991. By then
M. Martinez’s health had been deteriorating significantly for
about 6 years to the point where he was in and out of work
frequently for short- and long-termdisability to take care of
his nedical problens. Belowis a table showing for the years at
i ssue the bal ances due, attribution, and other pertinent

i nformati on:



| RS Bal .

Date I RS Bal ance Bal ance Appl i c. Due

Recei ved Due On Attrib. To O Pet.’'s As O
Year Ret ur n Tax Return Petitioner Payment s 4/ 17/ 07
1992 11/ 4/ 98 $3, 054 $1, 680 $3, 207 $7, 038
1995 11/ 4/ 98 6, 851 4,316 11, 666 1,914
1998 4/ 15/ 99 2,822 12,794 775 4,882
1999 9/ 22/ 00 2, 650 2, 645 - 0- 5, 965
Tot al 15, 377 11, 435 15, 648 19, 799

IO the couple’ s 1999 adjusted gross incone of $37,611,
only $71 of dividend incone, or less than 1 percent, was
attributable to M. Martinez. The record is silent on
attribution for 1998, but because M. Martinez had been
drawi ng down his investnents and retirenent funds since he
stopped working in 1995, we estimate that he had a snal
i nvestnent residual in 1998 that continued shrinking into
1999. As a consequence, we find petitioner was 99 percent
liable for the 1998 liability and 100 percent for the 1999
l[iability.

In 1992 petitioner and M. Martinez earned equival ent wages,
had equi val ent w t hhol di ngs, earned $4,967 in investnment incone,
and wi thdrew $485 frompetitioner’s retirement fund. The draw of
retirement funds at her age, late thirties, is an indication of
the Martinezes’ worsening financial condition. Petitioner was 55
percent responsible for the 1992 under paynent.

By 1995 the Martinezes were experiencing significant
troubles. In July of 1995 M. Martinez, at only age 41, had to
stop wor ki ng because of his health problens, and he was never
able to return. Their two children were still dependents. To
make ends neet, the Martinezes wi thdrew $21,809 fromtheir

retirement plans: $18,840 from M. Martinez’'s plan and $2, 969
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frompetitioner’s plan. 1In calculating their tax liability for
1995 their preparer properly included the withdrawals in the
Martinezes gross inconme. The preparer also reported a 10-
percent additional tax of $2,181 for premature distributions from
retirement plans: $1,884 attributable to M. Mrtinez, and $297
attributable to petitioner.

The IRS m stakenly attributed only 8 percent responsibility
to petitioner for the 1995 under paynent because the IRS failed to
give M. Martinez credit for the 20 percent w thholding on his
retirement plan withdrawal. After crediting M. Martinez with
t he proper w thhol dings, the correct attribution to petitioner is
63 percent. The reason for petitioner’s higher percentage is
t hat al t hough she and M. Martinez had siml|ar anounts of taxes
wi thheld fromtheir wages, she earned about twi ce as much pay
because M. Martinez stopped working around m d-1995.

In 1996 the Martinezes noved from southern to northern
California where they hoped they could live a | ess stressful
life. They had read that adrenalin in the fight-or-flight
response to stress worsened di abetes. M. Martinez told
petitioner he was going to transfer to a Pacific Bell office up
north, but he had in fact already stopped working on July 28,
1995. He hid this fact from petitioner.

Shortly after the nove in 1996 petitioner |earned that M.

Marti nez had not filed their 1992 and 1995 tax returns. To
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prepare their delinquent returns the Martinezes engaged a
regional law firmthat specialized in taxes. After 2 years the
law firmconpleted the returns and dated its preparer signature
Cctober 19, 1998. The Martinezes dated their signatures Cctober
30, 1998, and they pronptly filed the returns such that
respondent recorded receiving the returns on Novenber 4, 1998.

Regarding the final 2 years at issue, 99 percent of the 1998
under paynment and 100 percent of the 1999 under paynent were
attributable to petitioner, except for some mnor interest
i ncone, as her job was the couple’s only source of incone. 1In
1998 petitioner’s w thhol dings of $212 were less than 1 percent
of her earnings, and in 1999 her w thhol dings were | ess than 3
percent of her earnings.

For all 4 years at issue, 1992, 1995, 1998, and 1999, the
Martinezes clainmed the standard deduction and accordingly did not
item ze their deducti bl e expenses.

By the end of 1998 or 1999, the couple had no financi al
resources other than petitioner’s paycheck. M. Mrtinez had
st opped working in 1995, and they had exhausted their retirenent
accounts and enptied their after-tax investnents and savings. On
petitioner’s salary in the low to md-thirty thousands, they
lived in California, a high cost-of-living State, and had to
contend with nedical bills while M. Martinez was in and out of

doctors’ offices and hospitals. Petitioner |ater discovered that
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because of pride, or financial concern, or the nental effect of
di abetes, M. Martinez was not filling sone of his prescriptions,
was ignoring certain medical devices, and was not requesting
medi cal reinbursenments. Petitioner stated that if M. Mrtinez
had purchased better nedicines and better equi pnment and sought
health care rei nbursenents, they m ght have | essened sone of
their probl ens.

Sonetinme in 1999 or 2000 petitioner found M. Martinez at
home, unconscious, in a coma. Paranedics rushed himto a
hospital. He revived but felt nunbness in his feet. He died, as
noted above, on April 2, 2001.

Shortly before M. Martinez's death, while she was | ooking
for medical supplies, petitioner discovered shoe boxes full of
unopened letters fromthe IRS and tax returns that she had signed
but M. Martinez had not nailed. Petitioner reengaged the sane
law firmthat had prepared the prior delinquent returns to
resolve the matter. The firmdeterm ned that the Martinezes had
out st andi ng bal ances for each of the 8 years 1992 to 2000, except
for 1996 where they had a refund due. The total anount due,

i ncluding additions, was $48,684. On behalf of the Martinezes
the law firm prepared an offer-in-conprom se, offering $1,000 to
settle the entire debt. The firmsubmtted the offer to the IRS
during the summer of 2001 after M. Martinez's death in Apri

2001.
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By February 2002 for uncl ear reasons but perhaps because the
| RS indicated that it was going to reject the offer, petitioner
notified the law firmthat she had decided to enter into an
install ment agreement with the IRS instead of pursuing the offer-
i n-conprom se. Petitioner signed a Form 433-D, Install nent
Agreenent, dated it March 27, 2002, and agreed to pay $775 per
nonth to resolve the entire accunul ated debt of $48,684 for 1992
t hr ough 2000.

Petitioner began making the installnent paynments in My
2002. Although the record is not entirely clear, it appears that
she kept meking the nonthly paynments until Novenber 2005 and then
made about four additional nonthly paynents of $775 in 2006
(February through May 2006). Petitioner stopped maki ng paynents
in 2005 because the I RS stopped sendi ng her nonthly paynent
coupons. In total petitioner paid approximately $35,650 in
instal |l ment paynents ($775 tinmes 46 nonths). The IRS applied the
couple’s 1996 refund to the 1993 underpaynent. The record is
silent on the anmpbunt of that refund.

Petitioner’'s paynents of approxi mately $35, 650 represent 73
percent of the entire $48,684 debt. The IRS applied the
install ment paynents in a seem ngly haphazard manner,
extinguishing in full the balances ow ng on 1993, 1994, 1997, and
2000 whil e | eaving bal ances due on 1992, 1995, 1998, and 1999.
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In July 2002 the IRS sent a Final Notice, IRS Intent to
Levy, for 1994 despite, as noted above, having entered into an
install ment contract just a few nonths earlier and where
petitioner was conplying with the paynent arrangenent.

Simlarly, in aletter dated April 7, 2004, the IRS requested

that petitioner execute a new installnment agreenent solely for
the year 2000 even though petitioner was still perform ng under
the existing installnment agreenent that included the year 2000.

To hel p prepare her 2004 tax return in early 2005 petitioner
retained a national tax preparation firm which, when review ng
her records, questioned her regarding the installnent paynents.
After a discussion the firm suggested that she apply to the IRS
for innocent spouse relief, which she did around August 2005 for
years 1992, 1995, 1998, 1999, and 2000. Petitioner’s application
i ncluded a Form 12510, Questionnaire for Requesting Spouse. The
formincludes a worksheet for nmonthly income and expenses, upon
whi ch petitioner reported a nonthly net income of $2,636 and
expenses of $2,480 (including the $775 nonthly install ment
paynent to the IRS) for a surplus of $156 per nonth. 1In a letter
dat ed Decenber 13, 2005, the IRS conpliance division formally
deni ed petitioner’s request for innocent spouse relief.

Petitioner tinely appealed the denial to the IRS s Ofice of
Appeals. The Appeals officer determ ned that petitioner was in

tax conpliance and that petitioner satisfied the IRS threshold
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requirenents for relief on the portion of the liability
attributable to her deceased husband. However, the Appeals
officer rejected petitioner’s request for relief because of the
followng factors: (1) Reason to know petitioner did not neet
her duty of inquiry because the checking account was in her nane,
and as noted above, petitioner should have been on alert after a
1994 levy paid off their 1988 tax debt; (2) attribution: in 1999
and 2000 nearly all or all of the underpaynents were attributable
to petitioner’s earnings (the 1998 return was not avail able, and
therefore the officer did not base the decision for 1998 on
attribution); (3) econom c hardshi p: paying the debt woul d not
cause petitioner economnm c hardshi p because the $156 nonthly
surplus that petitioner reported on Form 12510 i n August 2005
al ready included a provision of $775 for the nonthly repaynent of
back taxes; (4) M. Mrtinez did not abuse petitioner; and (5)
petitioner had no health problens. The officer did not take into
account or did not find relevant the total anount of noney and
the percentage of the overall incone tax debt that petitioner had
pai d through install ment paynents. The Appeals officer also did
not talk with petitioner, although the officer did send a
prelimnary notice of determ nation to which petitioner never
r esponded.

The IRS sent a notice of determ nation dated May 4, 2006, to

petitioner formally denying i nnocent spouse relief for al
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remai ni ng open years: 1992, 1995, 1998, and 1999. The IRS had
been applying nost of petitioner’s final installnent paynents
during 2005 and 2006 to year 2000 such that by the time of the
RS s notice, year 2000 had a zero bal ance.

Petitioner received no noney or property from her deceased
husband's estate. Petitioner noved to Southern California, and
doi ng so was expensive. Petitioner received a small death
benefit resulting fromthe death of her first husband; however,
she spent the sumon transporting his body to Southern California
and on funeral expenses.

The record does not indicate that the parties conducted a
pretrial settlenment conference. At trial alittle nore than 2
years after her initial subm ssion of Form 12510, petitioner
presented a new Form 12510 that showed a nonthly cashfl ow
shortfall of $322, based on net incone of $2,448 and nonthly
expenses of $2,770. The expenses did not include a provision for
the repaynment of outstanding taxes. Petitioner remarried on
Novenber 7, 2006. Petitioner’s worsened financial condition is
due to the financial arrangenent that she has with her new
husband. He has limted incone fromwhich he pays the nortgage
(the hone is solely in his nanme), and he pays for child support
for his child froma prior relationship. She pays the rest of
t heir expenses, including food, utilities, tel ephone, insurance,

and his car paynent. She owns a 1992 Honda; however, she drives
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his car to work because it is newer and nore reliable.
Petitioner’s enployer is downsizing, and to retain her job, she
drives a |l ong, expensive commute to a new | ocati on.

Di scussi on

Over ar chi ng Consi der ati ons

A. Joint and Several Liability

When two individuals file a joint Federal incone tax return,
they are each responsible for the accuracy of the return and both
are |liable together and separately for the entire tax liability.

Sec. 6013(d)(3); Butler v. Conm ssioner, 114 T.C 276, 282

(2000); sec. 1.6013-4(b), Inconme Tax Regs.

B. Section 6015(f) Equitable Reli ef

Section 6015 provides relief fromjoint and several
l[tability in certain circunstances. As relevant here, if the
t axpayer does not qualify for relief under section 6015(b) or
(c), then the taxpayer may seek an equitable renmedy under section
6015(f), which provides relief if, after taking into account al
the facts and circunstances, it would be inequitable to hold the
t axpayer liable for the unpaid tax or any portion thereof. Sec.

6015(f)(2); Butler v. Conm ssioner, supra at 287-292. Petitioner

does not qualify for relief under section 6015(b) or (c) because
the joint tax returns reported the full anount of tax due, and

therefore the liabilities are due to underpaynment of tax, and not
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deficiencies. Accordingly, petitioner’s sole avenue of relief is
t hrough section 6015(f).

C. Jurisdiction

I n 2006 Congress anended section 6015(e) to expressly grant
the Tax Court jurisdiction over the Comm ssioner’s denial of
relief under section 6015(f) “*with respect to liability for
taxes arising or remaining unpaid on or after the date of the

enactment of this Act [Decenber 20, 2006].” Christensen v.

Comm ssi oner, 523 F. 3d 957, 959 (9th G r. 2008) (quoting Tax

Relief and Health Care Act of 2006, Pub. L. 109-432, div. C
sec. 408(c), 120 Stat. 3062), affg. T.C Meno. 2005-299.
Petitioner’s liabilities remain unpaid after Decenber 20, 2006,
and accordingly, we have jurisdiction.

D. St andard of Revi ew

Respondent requested in his pretrial menorandumthat we
limt our reviewto the admnistrative file. In the past, we
appl i ed abuse of discretion as the standard of review for the
Comm ssioner’s denial of equitable relief under section 6015(f).

See Washington v. Conmm ssioner, 120 T.C 137, 146 (2003);

Cheshire v. Comm ssioner, 115 T.C. 183, 198 (2000), affd. 282

F.3d 326 (5th Gr. 2002). However, in a recent case we focused
specifically on this issue, and we rul ed that when seeking
section 6015(f) relief, it is permssible for a taxpayer to

i ntroduce evidence at trial that was not in the adm nistrative
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record. Porter v. Comm ssioner, 130 T.C. __ (2008). Further, we

need not decide the standard of review because we woul d reach the
sane result.

E. Burden of Proof

To gain joint and several liability relief under section
6015(f), the taxpayer bears the burden of proof. Rule 142(a);
Alt v. Conmm ssioner, 119 T.C 306, 311 (2002), affd. 101 Fed.

Appx. 34 (6th Cr. 2004).

1. Applying the Law to the Facts and G rcunstances of
Petitioner’s Case

The Comm ssi oner has promul gated a review process that IRS
enpl oyees shoul d fol |l ow when determ ni ng whet her a spouse
qualifies for equitable relief under section 6015(f). Rev. Proc.
2003- 61, 2003-2 C. B. 296, nodifying and superseding Rev. Proc.
2000- 15, 2000-1 C. B. 447.2 This Court enploys those factors when

review ng the Conm ssioner’s denials. Wshington v.

Conmi ssi oner, supra at 147-152.

A. Rev. Proc. 2003-61, Sec. 4.01--Threshold Criteria for
G anting Relief

The review process begins with seven threshold criteria that
a taxpayer nust satisfy before the Conm ssioner will consider

equitable relief. Rev. Proc. 2003-61, sec. 4.01, 2003-2 C.B. at

2 The later revenue procedure applies to requests for
relief, such as this one, that taxpayers file on or after Nov. 1,
2003, or those pending on Nov. 1, 2003, for which no prelimnary
determ nation |etter has been issued as of that date. Rev. Proc.
2003-61, sec. 7, 2003-2 C.B. 296, 299.
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297. The Court will not address the criteria for 1992 and 1995
because the Court agrees with respondent’s determ nation that
petitioner has nmet the threshold requirenents on the portion of
the liability that is attributable to her deceased husband.

The Court agrees further that on the basis of the
attribution factor of Rev. Proc. 2003-61, sec. 4.01(7),
respondent will not consider relief for 1999 because at the
threshold, nearly all or all of the unpaid balance is
attributable to petitioner. W reach the sane conclusion for
1998. We note for conpleteness the inportance of the attribution
criterion. One of the changes that the Comm ssioner nade in
revising the revenue procedure from 2000 to 2003 was to nove up
the attribution factor from being one of nany considerations to
being a threshold factor. Conpare Rev. Proc. 2003-61, sec. 3.01,
2003-2 C.B. at 297 with Rev. Proc. 2000-15, sec. 4.03, 2000-1
C.B. at 449. Accordingly, petitioner’s request for relief from
joint and several liability for 1998 and 1999 is not appropriate
because the liability is her own.

B. Rev. Proc. 2003-61, Sec. 4.02--Ci rcunstances Under
VWich the IRS WII Odinarily Gant Relief

Where a requesting spouse has satisfied the threshold
requi renents of Rev. Proc. 2003-61, sec. 4.01, the Conm ssioner
will ordinarily grant equitable relief under section 6015(f) if
t he requesting spouse’s circunstances satisfy all three el enents

of Rev. Proc. 2003-61, sec. 4.02, 2003-2 C.B. at 298: (1) Marital
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status, (2) know edge or reason to know, and (3) econom c
har dshi p.

Petitioner satisfies the first elenment because M.
Martinez’'s death in April 2001 was before her application for
relief in August 2005. Regarding the second and third el enents,
knowl edge or reason to know and hardshi p, Rev. Proc. 2003-61
sec. 4.03, 2003-2 C.B. at 298, incorporates those two el enents as
part of its analysis. Because petitioner does not satisfy at
| east one of the tests, to reduce redundancy we reserve our
di scussion of the two elenents until the section imredi ately
bel ow.

C. Rev. Proc. 2003-61, Sec. 4.03--Factors for Deternining
VWhet her To Grant Equitabl e Relief

For requesting spouses who fail to qualify under Rev. Proc.
2003-61, sec. 4.02, the revenue procedure provides a list of
nonexcl usive factors that the Comm ssioner will consider to
determ ne whether to grant full or partial equitable relief under
section 6015(f). Rev. Proc. 2003-61, sec. 4.03, 2003-2 C. B. at
298. The revenue procedure provides further that no single
factor is determnative, and the reviewer shall weigh al
rel evant factors, regardl ess of whether Rev. Proc. 2003-61, sec.

4.03, lists the factor.



1. Marital Status

M. Martinez died in April 2001, before petitioner requested
relief in August 2005. Thus, this factor favors relief.

2. Econom ¢ Har dship

The Conmm ssi oner determ nes econom ¢ hardship relying on
rules that the Secretary pronulgated in section 301.6343-1(b)(4),
Proced. & Adm n. Regs. Rev. Proc. 2003-61, sec. 4.03(2)(a)(ii)
(referencing Rev. Proc.2003-61, sec. 402(1)(c)). The regulation
defines econom c hardship as the condition where a taxpayer is
“unable to pay his or her reasonable basic |iving expenses”.

Sec. 301.6343-1(b)(4)(i), Proced. & Admin. Regs. |In determ ning
a reasonabl e anount for basic living expenses, the Conmm ssioner
shal | consider information such as: (1) The taxpayer’s age,

enpl oynent status, history, and ability to earn; (2) the anount
reasonably necessary for |iving expenses such as food, clothing,
housi ng, nedi cal expenses, insurances, tax paynents, and child
support; (3) the cost of living in the geographic area in which
the taxpayer resides; and (4) any extraordinary circunstances
such as a nedical catastrophe. Sec. 301.6343-1(b)(4)(ii),
Proced. & Admin Regs. The requesting spouse bears the burden of

provi ng econom ¢ hardship. Monsour v. Comm ssioner, T.C. Mno.

2004- 190.
In determ ning that petitioner would not suffer economc

hardship fromdenial of relief, the Appeals officer properly
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relied on the Form 12510 that petitioner filed with her August
2005 request for relief, where petitioner self-reported nonthly
i ncome of $2,636 and expenses of $2,480 which included a
provi sion of $775 per nonth to pay the back taxes, for a nonthly
surplus of $156 in her basic living expenses. Petitioner
subsequent |y corroborated respondent’s determ nation by: (1)
Stating that the main reason she stopped making install nment
paynments in Novenber 2005 was that the I RS stopped sendi ng her
paynment coupons, not that she was suffering fromfinancial need,
and (2) reconmencing the paynents in 2006 and paying the IRS $775
per nonth from February through May 2006

Normal Iy our analysis of the econom c hardship factor would
end at this point wwth an affirmation of the Appeals officer’s
determ nation. However, section 6015(f) requires that we take
into account “all the facts and circunstances”. At trial in
Cct ober 2007 nore than 2 years after petitioner submtted the
original Form 12510 in August 2005, petitioner provided a new
Form 12510 that showed nonthly incone of $2,448 and expenses of
$2,770, for a nonthly deficit of $322. The expenses do not
i nclude a provision for paynent of back taxes or for housing.
Petitioner did not explain why her net inconme decreased by $188
per nonth, and respondent chall enged the accuracy of the expense

anounts that petitioner reported.
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W are not required to accept a taxpayer’s self-serving and

unsubstanti ated statenents at trial. Tokarski v. Conni ssioner,

87 T.C. 74, 77 (1986). However, we do find credible that
petitioner, whose |lifestyle was already nodest, did suffer a
dimnution in her financial circunstances. W note that she
received no assets as a result of the death of M. Martinez, she
i ncurred expenses to relocate to Southern California, she |ives
in an expensive State in a hone that she does not own, and she
drives and pays for an autonobile that is also not her own. The
car that she does own is 16 years old. She enptied her after-tax
and retirenent savings to provide for her children and to care
for her dying husband. Her new husband has nodest inconme and
pays court-ordered child support.

Further, petitioner is nowin her md-fifties, has 13 years
of education, works as a secretary, and earns in the md-thirty
t housands from a conpany that is downsizing and requires a | ong,
expensi ve commute. Her conbination of age, education, and work
situation suggests |imted earnings prospects. Moreover, if
petitioner had to pay for housing or buy a new car, or if the
couple suffered a significant financial or nedical setback, then
they or petitioner would be hard pressed to pay for their basic
living expenses.

On simlar grounds in Washington v. Comm ssioner, 120 T.C

at 150, we disagreed with the Comm ssioner and found that the
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requesti ng spouse would suffer econom c hardship if we did not
grant her relief. Although the taxpayer was supporting two
children and earned | ess than petitioner here, the requesting
spouse’s financial circunstances were simlar in that she
recei ved no assets fromthe marriage, did not own a house, did
not take vacations, and did not own the autonobile she drove, and
the IRS liens harned her credit rating and limted her ability to
borrow. 1d.

W will not go as far here as we did in Washington to

di sagree with respondent because petitioner no | onger has
dependent children, her incone is higher than that of the

taxpayer in Washington, and petitioner did not substantiate her

expenses. However, even w thout precise nunbers detailing the
famly s or petitioner’s current financial condition, we find
that petitioner is in a precarious financial circunstance:

Li ving paycheck to paycheck, maintaining a | ow standard of
living, and having no significant savings or other financial
cushion. For the foregoing reasons, we find the econom c
hardship factor is neutral.

3. Know edge or Reason To Know

Respondent contends that petitioner fails this test because
she knew or had reason to know at the tine she signed the returns
that M. Martinez would not pay the 1992 and 1995 tax

liabilities. 1In a case such as this where the couple accurately
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reported but did not pay the bal ances due, the rel evant standard
i s whether the taxpayer requesting relief did not know and had no
reason to know that her spouse would not pay the incone tax
ltability. Rev. Proc. 2003-61, sec. 4.03(2)(a)(iii)(A); see

VWashi ngton v. Commi sSioner, supra at 150-151; see also Feldman v.

Comm ssioner, T.C Meno. 2003-201, affd. 152 Fed. Appx. 622 (9th

Cir. 2005). As is pertinent here, in making a determ nation
whet her the requesting spouse had reason to know of the
nonpaynent, the RS will consider the requesting spouse’s |evel
of education, any deceit or evasiveness of the nonrequesting
spouse, the requesting spouse’s involvenent in household
financial matters, and any | avish or unusual expenditures
conpared with past spending levels. Rev. Proc. 2003-61, sec.

4.03(2)(a)(ii1)(C; see also Price v. Conm ssioner, 887 F.2d 959,

965 (9th G r. 1989) (specifying the factors).

To establish that she had no reason to know, the alleged
i nnocent spouse nust establish that: (1) Wen she signed the
return, she had no know edge or reason to know that her spouse
woul d not pay the tax reported on the return; and (2) it was
reasonable for her to believe that the nonrequesting spouse would

pay the tax shown as due. Collier v. Conm ssioner, T.C Meno.

2002- 144.
In making his determination to deny relief to petitioner,

respondent noted that: (1) The famly’s sole checking account
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was in petitioner’s nane; (2) the IRS collected a 1988 tax debt
in 1994 through a levy; and (3) after engaging a law firmto
prepare the returns, petitioner signed the 1992 and 1995 returns
in OCctober 1998 with the returns show ng bal ances due.

Petitioner on the other hand argues that M. Martinez handl ed the
famly’'s finances and that he was not forthcomng with her. For
exanple, he did not tell her he had quit his job, he did not seek
rei mbursenent for nedical expenses, and he hid from her
correspondence fromthe IRS. She said that she thought the
checki ng account had sufficient funds and that he would pay the
bal ances due. She added that she believes diabetes contri buted
to his nental state.

Because we find that petitioner is a smart and responsi bl e
person, and given her situation, we find that her |ack of
know edge is inprobable. W believe that sonetine after M.
Martinez becane ill in 1985, she assuned sufficient
responsi bility over their delinquent tax filings so as to
encourage seeking help froma law firm which they did in 1996.
We find that M. Martinez |ack of a separate or joint bank
account suggests a certain degree of evasiveness on his part, and
his deteriorating nmedical condition probably required her greater
i nvol venent in the household finances. |In this regard, the
awar eness petitioner gained fromthe 1994 tax levy is

significant. |If sinple conpliance was the only objective, an
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ordinary tax preparation firmwould have sufficed. W suspect
that they specifically sought a | aw firm because petitioner knew
that they had unfiled returns and unpaid bal ances from 1992 to
1995, and she wanted | egal advice on how best to resolve the
si tuation.

Even if we were to assune that petitioner was unaware unti
Cct ober 1998, by the tine she or they sat down in the law firms
conference roomand the attorney presented themwth up to five
del i nquent returns (1992 to 1997) with four show ng a bal ance due
(1996 showed a refund), we find it is likely that petitioner and
M. Martinez had had several conversations discussing how t hey
woul d pay the bal ances due that then aggregated to several
t housands of dollars. Mreover, even if the above speculation is
wrong and petitioner was still unaware, we find that it strains
credibility to believe that, at the tinme petitioner signed the
1992 and 1995 returns on Cctober 30, 1998, she did not know that
the returns would not include paynment checks. The checki ng
account was solely in her nanme. Gven all the opportunities that
petitioner had to discover the problem if she was still unaware,
then we woul d have to apply our consistent holding that Congress
desi gned the provisions for relief fromjoint and several
liability “*to protect the innocent, not the intentionally

ignorant’”. Morello v. Conmm ssioner, T.C Meno. 2004-181

(quoting Dickey v. Conm ssioner, T.C Meno. 1985-478).
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One |l ast comment on petitioner’s know edge. The main reason
for the bal ances due for 1992 to 2000 was that petitioner had her
enpl oyer withhold too little tax from her paycheck. To cause
this result petitioner nust have clainmed too many w t hhol di ng
al l omances at work. W speculate that petitioner maintained this
situation year after year because it hel ped pay her famly’s
daily living expenses, especially after M. Martinez stopped
working. Significantly, only petitioner, and not M. Martinez,
could have filed the withholding certificate with her enpl oyer.

For all the foregoing reasons, we find that petitioner knew
or had reason to know that she and M. Martinez would not pay the
bal ances due when they filed the 1992 and 1995 tax returns. In
summary, this test strongly disfavors relief.

Regardi ng the significance of this factor, the prior revenue
procedure stated that the knowl edge factor was “an extrenely
strong factor” in determ ning whether to grant relief. Rev.

Proc. 2000-15, sec. 4.03(2)(b), 2000-1 at 449. However, in
pronul gati ng the new revenue procedure the Comm ssioner
explicitly downgraded the factor’s significance to one of the
many criteria where “No single factor [is] determ native of
whether to grant equitable relief in any particular case.” Rev.
Proc. 2003-61, secs. 3.03, 4.03, 2003-2 C. B. 297-298. Even under
the former, stronger weighting, we have granted relief where we

found that “‘the factors in favor of equitable relief are
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unusual ly strong, it may be appropriate to grant relief under
section 6015(f) in limted situations where the requesting spouse
knew or had reason to know that the liability would not be

paid ”. WAshington v. Conm ssioner, 120 T.C at 151.

4. Legal Obligation

This factor cones into effect only when “the nonrequesting
spouse has a legal obligation to pay the outstanding incone tax
l[iability pursuant to a divorce decree or agreenent.” Rev. Proc.
2003-61, sec. 4.03(2)(iv). This factor is inapplicable because
the Martinezes did not divorce.

5. Si gni ficant Benefit

| n Washi nqgton v. Conmi ssi oner, supra at 151-152, we held

that the requesting spouse did not significantly benefit fromthe
unpai d taxes because during and after the marriage she did not
recei ve expensive jewelry, drive a luxurious car, wear designer
cl ot hes, take expensive vacations, own a hone, receive assets
fromthe marriage, or own the autonobile that she drove.
Petitioner suffered froma simlar |ack of benefits. During
and after the marriage she did not receive jewelry, luxury cars,
or designer clothes. She did not receive and does not own a
home, and does not own the car she drives. Further, she drained
her savings and retirenent assets trying to support her famly

and hel p her dying husband, and she incurred costs in noving to
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Southern California after his death. W hold this factor
significantly favors relief.

6. Conpli ance Wth Federal Tax Laws

Wth respect to conpliance wth Federal tax |aws, the
Martinezes filed their 1988 return on tinme, but respondent stated
they filed their 1999 return “a few nonths late” (in Septenber
2000 with no information on extensions). However, since M.
Martinez’'s death, the Appeals officer noted that petitioner has
been in conpliance. This factor is neutral or in favor of
relief.

7. Abuse

Because we find that petitioner was not abused, this factor

is neutral.

8. Mental or Physical Health

We believe petitioner was under great nental strain dealing
with her |long-suffering and dyi ng husband whil e supporting her
famly solely on her nodest wages. This factor strongly favors
relief.

9. Oher Factors

Rev. Proc. 2003-61, sec. 4.03(2), states that the
Comm ssioner will “consider and weigh all relevant factors,
regardl ess of whether the factor is listed in this section 4.03.”

W find four additional factors nerit consideration.
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First, with respect to the 1995 tax return, on the basis of
the requirenent of section 72(t)(1), petitioner’s attorney
i ncluded a 10-percent additional tax of $2,181 because of the
Martinezes’ premature retirement plan distributions totaling
$21,809. M. Martinez’'s w thdrawal of $18,840 accounted for
$1,884 of the additional tax. The record does not indicate that
petitioner, her attorney, or respondent considered section
72(t)(2)(A) (1ii), which provides an exception to the additional
tax if the distribution was attri butable to the enpl oyee’ s bei ng
di sabled within the meaning of section 72(m (7). Section
72(m (7) provides that “an individual shall be considered to be
disabled if he is unable to engage in any substantial gainful
activity by reason of any nedically determ ned physical or nental
i npai rment which can be expected to result in death or to be of

| ong-continued and indefinite duration.” See sec. 1.72-17(f)(1),

| ncone Tax Regs.; see also Dwer v. Conm ssioner, 106 T.C 337,
340 (1996). Because M. Martinez stopped working permanently in
1995 and because his illness was progressively degenerative and
ultimately resulted in his death, he was a good candi date for
section 72(t)(2)(A (iii) relief. Consequently, if one were to
reduce the original 1995 bal ance due by $1,884 to renove the 10-
percent additional tax attributable to M. Mrtinez and renove
the related accunul ation of interest and the other additions to

tax (for late filing and | ate paynent), the result would be that
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respondent’s application of petitioner’s paynents would have paid
the entire remaining liability for 1995.

Li kewi se, we consider the possibility that in the years
after M. Martinez stopped working in 1995 and until his death in
2001 the couple m ght have been able to reduce their bal ances due
by item zing their deductions instead of claimng the standard
deduction. W observe that because M. Martinez |ikely had high
medi cal expenses as a result of his illness, and the couple’s
i ncone was | ow because petitioner’s earnings were their only
i nconme, they m ght have qualified for a nedical expense
deduction. W do not know whether they owned a honme for which
they paid nortgage interest and property taxes. Qur point in
anal yzing the possible item zed deductions and the exception to
the 10-percent additional tax is that we need to consider that
the liabilities may have been hi gher than necessary; i.e., that
there was doubt as to liability.

The second suppl enental consideration is petitioner’s
install ment paynents. Petitioner has paid $35,650 or 73 percent
of the entire liability for 1992 through 2000, which includes a
portion that was attributable to her deceased husband. W
suspect that in 2001, when petitioner first proposed an offer-in-
conprom se for $1,000, respondent woul d have accepted an offer-

i n-conprom se or other collection alternative that would yield 73

cents on the dollar, especially considering M. Martinez’ s then-
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recent death in April 2001. Additionally, by paying 73 percent
petitioner has already paid an anmount that in one analytical
sense, reinburses the Treasury in full for the unpaid taxes and
the interest. |In other words, from one viewoint, the Governnent
has received back its entire principal and the tine val ue of
money for all years 1992-2000. This factor is not dispositive,
but it indicates petitioner’s good faith effort to resolve the
probl em

We noted earlier that respondent’s application of paynents
seens haphazard. Because petitioner’s paynents under the
i nstall ment agreenent were voluntary, she had the right to direct

the application as she chose. See Muntwyler v. United States,

703 F.2d 1030, 1032 (7th Cr. 1983). However, because petitioner
did not instruct the IRS where to apply her paynents, the option
i's moot now because “‘In the absence of a designation, it is well
settled that the IRS enjoys the right to apply paynents in the

manner it chooses.’” Isley v. United States, 272 Fed. Appx. 640,

641 (9th Cir. 2008) (quoting United States v. Plumer 174 Bankr.

284, 286 (Bankr. C.D. Cal. 1992)).

Nonet hel ess, in reexam ning the table supra page 5, we note
t hat even accepting respondent’s application as given, petitioner
has paid nore than her share of the liabilities for 1992 and
1995. Further, if one were to double petitioner’s share as an

approxi mation to incorporate additions to tax and accrued
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interest, the table still would show that petitioner is within
$153 of fully paying the doubled anbunt for 1992 and has overpaid
for 1995.3

The third additional factor is that the 1992 and 1995
liabilities are old, particularly the 1992 liability, where the
| RS has strangely applied | ess of the paynents. W would be
remss in an equity situation not to point out that the debt has
al ready aged 16 years and is inposed on a wi dow and petitioner
has made a good faith effort to repay the obligation.

Fourth, a review of the conference report acconpanying the
enact nent of section 6015 shows that the conferees agreed to
i nclude the provision in the House bill *expanding the
ci rcunstances in which innocent spouse relief is avail able” and
t hat Congress enacted section 6015 as part of the broader Title
11, “Taxpayer Protection and Rights”. H Conf. Rept. 105-599,
at 238, 249 (1998), 1998-3 C. B. 747, 992, 1005. Thus, to the
extent the legislative history is significant here, we find that
the history favors an expansive interpretation of relief.

For the foregoing reasons, the other factors strongly favor

relief.

3 For 1992 petitioner’s share of the balance due was $1, 680.
Mul tiplying that by 2 as an approxi mation for additions and
interest yields $3,360, mnus her paynments applied of $3, 207,
results in a shortfall of $153.
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D. Summary of the Factors

To aid the reader we summari ze bel ow the results of the
above anal ysi s:

Marital status--favors relief.

Econom ¢ hardshi p--neutral .

Know edge or reason to know-strongly disfavors relief.
Legal obligation--inapplicable or neutral.

Significant benefit--significantly favors relief.
Conpl i ance with Federal tax |aws--neutral or favors
relief.

7. Abuse--neutral

8. Mental health--strongly favors relief

9. Oher factors--strongly favor relief.

oukwhE

Accordingly, one factor strongly disfavor relief, three or

four are neutral, and four or five favor or strongly favor

relief. “No single factor [is] determ native of whether to grant
equitable relief in any particular case.” Rev. Proc. 2003-61
sec. 4.03.

This case is admttedly a close call. In favor of denying

relief, nore than half of the couple’s unpaid bal ances in 1992
and 1995 were attributable to petitioner’s underw thhol di ngs.

Al so, after experiencing the 1994 |evy petitioner knew, or had
reason to know there was a problemat the tinme of engaging a | aw
firmin 1996, or she knew or had reason to know that M. Mrtinez
was not going to pay the balances due for the 1992 and 1995
returns at the tinme she signed the returns on October 30, 1998.
The checki ng account was in her nane. Further, petitioner has
not met her burden of proving that a denial of relief wll cause

her to suffer econom c hardshi p.
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In favor of granting relief, we are particularly conpelled
by the followi ng factors. Petitioner remained |loyal to M.
Martinez throughout his illness, and after discovering the tax
probl em she pronptly engaged a law firmto resolve the matter
Petitioner has nmade an enornous effort through her install nent
paynents to satisfy the debt. From one point of view, the anmount
t hat respondent has applied to 1992 and 1995 is al ready
sufficient for petitioner to have paid her share of the debt for
1992 and 1995, or alternatively, petitioner has already paid an
anount in total that is sufficient to pay all of the principa
and interest from 1992 to 2000, including the anounts
attributable to M. Martinez. Moreover, petitioner acconplished
t hese paynents on nodest income. The underlying tax liabilities
may have been overstated because of the nedical exception to the
10- percent additional tax on premature retirenment distributions,
and perhaps because of the couple’s failure to item ze their
deductions. Though she did not prove econom c hardship,
petitioner’s financial situation is clearly not strong. She
lives in expensive California, and at |east since 1992 she has
lived only a nodest lifestyle. She exhausted her savings and her
retirement assets caring for her children and M. Martinez, and
she has left herself in a precarious financial position. The
1992 debt is 16 years old and is inposed on a wi dow who in good

faith has done her best to neet her tax obligations.
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Bal ancing the equities, on the basis of the foregoing
anal ysis we hold that for 1992 and 1995 the factors in favor of
relief outweigh the factors disfavoring relief, with no single
factor being determnative. W deny relief for years 1998 and
1999 because petitioner’s request for relief failed at the
threshold test of attribution.

Concl usi on

We end by noting petitioner and her situation are highly
synpat hetic and credi ble. Because we grant relief for 1992 and
1995 and deny relief for 1998 and 1999, petitioner wll still owe
respondent around $12,000 for debts fromlong ago.* |If
petitioner is truly suffering fromeconom c hardship, or is
unabl e to pay the debt, then she may want to approach the IRS
wth a request for relief under a different principle, such as an
of fer-in-conprom se or other collection alternative, where the
parties can further explore petitioner’s ability to pay on the
basi s of her new financial situation.

To reflect our disposition of the issues,

An appropriate deci sion

will be entered.

“ By the tinme the parties receive this opinion, the $10, 847
(= %$4,882 + $5,965) aggregate bal ance for 1998 and 1999 as of
April 17, 2007, wll have grown with interest to a figure around
$12, 000.



